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SUPPLEMENTAL FLOWDOWN DOCUMENT 

 

This Document is Supplemental to the “U.S. Government Provisions & Clauses For Orders 
Under U.S. Government Contracts” document located on the UTC Suppliers Purchase 
Terms and Conditions website. 

 
52.252-2 CLAUSES INCORPORATED BY REFERENCE (FEB 1998) 

 
This contract incorporates one or more clauses by reference, with the same force 
and effect as if they were given in full text. Upon request, the Contracting Officer 
will make their full text available. Also, the full text of a clause may be accessed 
electronically at this/these address(es): 

 
www.ecfr.gov 
https://www.hq.nasa.gov/office/procurement/regs/NFS.pdf 

(End of clause) 
 

FAR/NFS Ref.  Clause Title  Version Date 

52.246‐2   INSPECTION OF SUPPLIES‐‐FIXED‐PRICE  (AUG 1996) 

52.246‐4   INSPECTION OF SERVICES‐‐FIXED‐PRICE   (AUG 1996) 

52.246‐7   INSPECTION OF RESEARCH AND DEVELOPMENT‐‐FIXED‐PRICE  (AUG 1996) 

52.242‐17   GOVERNMENT DELAY OF WORK   (APR 1984) 

1852.235‐73  FINAL SCIENTIFIC AND TECHNICAL REPORTS   (DEC 2006)  

1852.235‐73  ALTERNATE II   (DEC 2005) 

52.204‐15   SERVICE CONTRACT REPORTING REQUIREMENTS FOR 
INDEFINITE‐ DELIVERY CONTRACTS  

(OCT 2016) 

52.215‐12  Subcontractor Certified Cost or Pricing Data  Deviation 18‐04 

52.222‐19  Child Labor‐Cooperation with Authorities and Remedies  (JAN 2018) 

52.222‐55  Minimum Wages Under Executive Order 13658  (DEC 2015) 

52.222‐62  Paid Sick Leave Under Executive Order 13706  (JAN 2017) 

52.232‐39  Unenforceability of Unauthorized Obligations  (JUN 2013) 

52.233‐3  Protest After Award  08/96 

52.243‐1  Changes ‐ Fixed Price  (AUG 1987) 
ALTERNATE V (APR 
1984) 

1852.237‐72   ACCESS TO SENSITIVE INFORMATION   (JUN 2005) 

1852.237‐73   RELEASE OF SENSITIVE INFORMATION  (JUN 2005) 
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CLAUSES INCORPORATED IN FULL TEXT 
 
52.227-16 ADDITIONAL DATA REQUIREMENTS (JUN 1987) 

 
(a) In addition to the data (as defined in the clause at 52.227-14, Rights in Data—

General clause or other equivalent included in this contract) specified elsewhere 
in this contract to be delivered, the Contracting Officer may, at any time during 
contract performance or within a period of 3 years after acceptance of all items 
to be delivered under this contract, order any data first produced or specifically 
used in the performance of this contract. 

 
(b) The Rights in Data General clause or other equivalent included in this contract is 

applicable to all data ordered under this Additional Data Requirements clause. 
Nothing contained in this clause shall require the Contractor to deliver any data 
the withholding of which is authorized by the Rights in Data General or other 
equivalent clause of this contract, or data which are specifically identified in this 
contract as not subject to this clause. 

 
(c) When data are to be delivered under this clause, the Contractor will be 

compensated for converting the data into the prescribed form, for 
reproduction, and for delivery. 

 
(d) The Contracting Officer may release the Contractor from the requirements of 

this clause for specifically identified data items at any time during the 3-year 
period set forth in paragraph 
(a) of this clause. 

 
(End of clause) 

 

52.227-21 TECHNICAL DATA DECLARATION, REVISION, AND 
WITHHOLDING OF PAYMENT-MAJOR SYSTEMS (MAY 2014) 

 
Scope of declaration. The Contractor shall provide, in accordance with 41 U.S.C. 

2302(e)(7), the following declaration with respect to all technical data that relate 
to a major system and that are delivered or required to be delivered under this 
contract or that are delivered within 3 years after acceptance of all items (other 
than technical data) delivered under this contract unless a different period is set 
forth in the contract. The Contracting Officer may release the Contractor from all 
or part of the requirements of this clause for specifically identified technical data 
items at any time during the period covered by this clause. 

 
(b) Technical data declaration. (1) All technical data that are subject to this 

clause shall be accompanied by the following declaration upon delivery: 
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Technical Data Declaration (JAN 1997) 
 
The Contractor,  , hereby declares that, to the 
best of its knowledge and belief, the technical data delivered herewith under 
Government contract No. 
   (and subcontract  , if appropriate) are complete, 
accurate, and comply with the requirements of the contract concerning such 
technical data. 

 
(End of declaration) 

 
(2) The Government may, at any time during the period covered by this clause, 

direct correction of any deficiencies that are not in compliance with contract 
requirements. The corrections shall be made at the expense of the Contractor. 
Unauthorized markings on data shall not be considered a deficiency for the 
purpose of this clause, but will be treated in accordance with paragraph (e) of 
the Rights in Data — General clause included in this contract. 

 
(c) Technical data revision. The Contractor also shall, at the request of the 

Contracting Officer, revise technical data that are subject to this clause to reflect 
engineering design changes made during the performance of this contract and 
affecting the form, fit, and function of any item (other than technical data) 
delivered under this contract. The Contractor may submit a request for an 
equitable adjustment to the terms and conditions of this contract for any 
revisions to technical data made pursuant to this paragraph. 

 
(d) Withholding of payment. (1) At any time before final payment under this 

contract the Contracting Officer may withhold payment as a reserve up to 
an amount not exceeding 
$100,000 or 5 percent of the amount of this contract, whichever is less, if the 
Contractor fails to— 

 
(i) Make timely delivery of the technical data; 

 
(ii) Provide the declaration required by paragraph (b)(1) of this clause; 

 
(iii) Make the corrections required by paragraph (b)(2) of this clause; or 

 
(iv) Make revisions requested under paragraph (c) of this clause. 

 
(2) The Contracting Officer may withhold the reserve until the Contractor has 

complied with the direction or requests of the Contracting Officer or 
determines that the deficiencies relating to delivered data, arose out of causes 
beyond the control of the Contractor and without the fault or negligence of 
the Contractor. 
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(3) The withholding of any reserve under this clause, or the subsequent 

payment of the reserve, shall not be construed as a waiver of any 
Government rights. 

 
(End of clause) 

 

52.227-22 MAJOR SYSTEM--MINIMUM RIGHTS (JUN 1987) 
 
Notwithstanding any other provision of this contract, the Government shall have 
unlimited rights in any technical data, other than computer software, developed in 
the performance of this contract and relating to a major system or supplies for a 
major system procured or to be procured by the Government, to the extent that 
delivery of such technical data is required as an element of performance under this 
contract. The rights of the Government under this clause are in addition to and not in 
lieu of its rights under the other provisions of this contract. 

 
(End of clause) 
 

52.246-18 WARRANTY OF SUPPLIES OF A COMPLEX NATURE (MAY 2001) 
 

(a) Definitions. As used in this clause— 
 
Acceptance means the act of an authorized representative of the Government by 
which the Government assumes for itself, or as an agent of another, ownership of 
existing and identified supplies, or approves specific services rendered, as partial 
or complete performance of the contract. 

 
Supplies means the end items furnished by the Contractor and related services 
required under this contract. The word does not include "data." 

 
(b) Contractor's obligations. (1) The Contractor warrants that for 365 days all 

supplies furnished under this contract will be free from defects in material and 
workmanship and will conform with all requirements of this contract; provided, 
however, that with respect to Government- furnished property, the Contractor's 
warranty shall extend only to its proper installation, unless the Contractor 
performs some modification or other work on the property, in which case the 
Contractor's warranty shall extend to the modification or other work. 

 
(2) Any supplies or parts thereof corrected or furnished in replacement shall be 

subject to the conditions of this clause to the same extent as supplies initially 
delivered. This warranty shall be equal in duration to that set forth in 
paragraph (b)(1) of this clause and shall run from the date of delivery of the 
corrected or replaced supplies. 

 
(3) The Contractor shall not be obligated to correct or replace supplies if the 
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facilities, tooling, drawings, or other equipment or supplies necessary to 
accomplish the correction or replacement have been made unavailable to the 
Contractor by action of the Government. In the event that correction or 
replacement has been directed, the Contractor shall promptly notify the 
Contracting Officer, in writing, of the nonavailability. 

 
(4) The Contractor shall also prepare and furnish to the Government data and 

reports applicable to any correction required (including revision and 
updating of all affected data called for under this contract) at no increase in 
the contract price. 

 
(5) When supplies are returned to the Contractor, the Contractor shall bear the 

transportation costs from the place of delivery specified in the contract 
(irrespective of the f.o.b. point or the point of acceptance) to the Contractor's 
plant and return. 

 
(6) All implied warranties of merchantability and fitness for a particular purpose 

are excluded from any obligation contained in this contract. 
 

(c) Remedies available to the Government. 

(1) In the event of a breach of the Contractor's warranty in paragraph (b)(1) of 
this clause, the Government may, at no increase in contract price— 

 
(i) Require the Contractor, at the place of delivery specified in the contract 

(irrespective of the f.o.b. point or the point of acceptance) or at the 
Contractor's plant, to repair or replace, at the Contractor's election, 
defective or nonconforming supplies; or 

 
(ii) Require the Contractor to furnish at the Contractor's plant the materials 

or parts and installation instructions required to successfully 
accomplish the correction. 

 
(2) If the Contracting Officer does not require correction or replacement of 

defective or nonconforming supplies or the Contractor is not obligated to 
correct or replace under paragraph (b)(3) of this clause, the Government 
shall be entitled to an equitable reduction in the contract price. 

 
(3) The Contracting Officer shall notify the Contractor in writing of any breach 

of the warranty in paragraph (b) of this clause 10 after delivery of the 
nonconforming supplies. The Contractor shall submit to the Contracting 
Officer a written recommendation within 15 days as to the corrective action 
required to remedy the breach. After the notice of breach, but not later than 5 
days after receipt of the Contractor's recommendation for corrective action, 
the Contracting Officer may, in writing, direct correction or replacement as in 
paragraph (c)(1) of this clause, and the Contractor shall, notwithstanding any 
disagreement regarding the existence of a breach of warranty, comply with 
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this direction. If it is later determined that the Contractor did not breach the 
warranty in paragraph (b)(1) of this clause, the contract price will be 
equitably adjusted. 

 
(4) If supplies are corrected or replaced, the period for notification of a breach of 

the Contractor's warranty in paragraph (c)(3) of this clause shall be 30 days 
from the furnishing or return by the Contractor to the Government of the 
corrected or replaced supplies or parts thereof, or, if correction or 
replacement is effected by the Contractor at a Government or other activity, 
for 30 days thereafter. 

 
(5) The rights and remedies of the Government provided in this clause are in 

addition to and do not limit any rights afforded to the Government by any 
other clause of the contract. 

 
(End of clause) 

 

52.222-49 SERVICE CONTRACT LABOR STANDARDS—
PLACE OF PERFORMANCE UNKNOWN (MAY 2014) 

 
(a) This contract is subject to the Service Contract Labor Standards statute, and the 

place of performance was unknown when the solicitation was issued. In 
addition to places or areas identified in wage determinations, if any, attached to 
the solicitation, wage determinations have also been requested for the 
following: (insert places or areas). The Contracting Officer will request wage 
determinations for additional places or areas of performance if asked to do so in 
writing by (insert time and date). 

 
(b) Offerors who intend to perform in a place or area of performance for which a 

wage determination has not been attached or requested may nevertheless submit 
bids or proposals. However, a wage determination shall be requested and 
incorporated in the resultant contract retroactive to the date of contract award, 
and there shall be no adjustment in the contract price. 

 
(End of clause) 

 
52.227-23 RIGHTS TO PROPOSAL DATA (TECHNICAL) (JUN 1987) 

 
Except for data contained on pages , it is agreed that as a condition of award of this 
contract, and notwithstanding the conditions of any notice appearing thereon, the 
Government shall have unlimited rights (as defined in the Rights in Data—General 
clause contained in this contract) in and to the technical data contained in the 
proposal dated , upon which this contract is based. 

 
(End of clause) 

 



80JSC019D0009  

7 
 

52.243-7 NOTIFICATION OF CHANGES (JAN 2017) 
 

(a) Definitions. Contracting Officer, as used in this clause, does not include any 
representative of the Contracting Officer. 

 
Specifically Authorized Representative (SAR), as used in this clause, means any 
person the Contracting Officer has so designated by written notice (a copy of 
which shall be provided to the Contractor) which shall refer to this subparagraph 
and shall be issued to the designated representative before the SAR exercises 
such authority. 

(b) Notice. The primary purpose of this clause is to obtain prompt reporting of 
Government conduct that the Contractor considers to constitute a change to this 
contract. Except for changes identified as such in writing and signed by the 
Contracting Officer, the Contractor shall notify the Administrative Contracting 
Officer in writing promptly, within 90 calendar days from the date that the 
Contractor identifies any Government conduct (including actions, inactions, and 
written or oral communications) that the Contractor regards as a change to the 
contract terms and conditions. On the basis of the most accurate information 
available to the Contractor, the notice shall state— 

 
(1) The date, nature, and circumstances of the conduct regarded as a change; 

 
(2) The name, function, and activity of each Government individual and 

Contractor official or employee involved in or knowledgeable about such 
conduct; 

 
(3) The identification of any documents and the substance of any oral 

communication involved in such conduct; 
 

(4) In the instance of alleged acceleration of scheduled performance or 
delivery, the basis upon which it arose; 

 
(5) The particular elements of contract performance for which the Contractor 

may seek an equitable adjustment under this clause, including— 
 

(i) What line items have been or may be affected by the alleged change; 
 

(ii) What labor or materials or both have been or may be added, deleted, or 
wasted by the alleged change; 

 
(iii) To the extent practicable, what delay and disruption in the manner and 

sequence of performance and effect on continued performance have been 
or may be caused by the alleged change; 

 
(iv) What adjustments to contract price, delivery schedule, and other 

provisions affected by the alleged change are estimated; and 
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(6) The Contractor’s estimate of the time by which the Government must 

respond to the Contractor’s notice to minimize cost, delay or disruption 
of performance. 

 
(c) Continued performance. Following submission of the notice required by (b) 

above, the Contractor shall diligently continue performance of this contract to the 
maximum extent possible in accordance with its terms and conditions as 
construed by the Contractor, unless the notice reports a direction of the 
Contracting Officer or a communication from a SAR of the Contracting Officer, 
in either of which events the Contractor shall continue performance; provided, 
however, that if the Contractor regards the direction or communication as a 
change as described in (b) above, notice shall be given in the manner provided. 
All directions, communications, interpretations, orders and similar actions of the 
SAR shall be reduced to 

writing promptly and copies furnished to the Contractor and to the Contracting 
Officer. The Contracting Officer shall promptly countermand any action which 
exceeds the authority of the SAR. 

 
(d) Government response. The Contracting Officer shall promptly, within (to be 

negotiated) calendar days after receipt of notice, respond to the notice in 
writing. In responding, the Contracting Officer shall either— 

 
(1) Confirm that the conduct of which the Contractor gave notice constitutes a 

change and when necessary direct the mode of further performance; 
 

(2) Countermand any communication regarded as a change; 
 

(3) Deny that the conduct of which the Contractor gave notice constitutes a 
change and when necessary direct the mode of further performance; or 

 
(4) In the event the Contractor’s notice information is inadequate to make a 

decision under (1), (2), or (3) above, advise the Contractor what additional 
information is required, and establish the date by which it should be 
furnished and the date thereafter by which the Government will respond. 

 
(e) Equitable adjustments. 

 
(1) If the Contracting Officer confirms that Government conduct effected a 

change as alleged by the Contractor, and the conduct causes an increase or 
decrease in the Contractor’s cost of, or the time required for, performance of 
any part of the work under this contract, whether changed or not changed by 
such conduct, an equitable adjustment shall be made— 

 
(i) In the contract price or delivery schedule or both; and 
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(ii) In such other provisions of the contract as may be affected. 
 

(2) The contract shall be modified in writing accordingly. In the case of drawings, 
designs or specifications which are defective and for which the Government is 
responsible, the equitable adjustment shall include the cost and time extension 
for delay reasonably incurred by the Contractor in attempting to comply with 
the defective drawings, designs or specifications before the Contractor 
identified, or reasonably should have identified, such defect. When the cost of 
property made obsolete or excess as a result of a change confirmed by the 
Contracting Officer under this clause is included in the equitable adjustment, 
the Contracting Officer shall have the right to prescribe the manner of 
disposition of the property. The equitable adjustment shall not include 
increased costs or time extensions for delay resulting from the Contractor’s 
failure to provide notice or to continue performance as provided, respectively, 
in (b) and (c) above. 

 

Note: The phrases contract price and cost wherever they appear in the 
clause, may be appropriately modified to apply to cost-reimbursement or 
incentive contracts, or to combinations thereof. 

 
(End of clause) 

 
52.227-14 RIGHTS IN DATA—GENERAL (MAY 2014) [(MODIFIED BY NFS 1852.227- 
14 (APR 2015)] 

 
(a) Definitions. As used in this clause— 

 
Computer database or database means a collection of recorded information in a 
form capable of, and for the purpose of, being stored in, processed, and operated 
on by a computer. The term does not include computer software. 

Computer software— (1) Means (i) Computer programs that comprise a series of 
instructions, rules, routines, or statements, regardless of the media in which 
recorded, that allow or cause a computer to perform a specific operation or series 
of operations; and 

 
(ii) Recorded information comprising source code listings, design details, 

algorithms, processes, flow charts, formulas, and related material that 
would enable the computer program to be produced, created, or 
compiled. 

 
(2) Does not include computer databases or computer software documentation. 

 
Computer software documentation means owner’s manuals, user’s manuals, 
installation instructions, operating instructions, and other similar items, 
regardless of storage medium, that explain the capabilities of the computer 
software or provide instructions for using the software. 
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Data means recorded information, regardless of form or the media on which it 
may be recorded. The term includes technical data and computer software. The 
term does not include information incidental to contract administration, such as 
financial, administrative, cost or pricing, or management information. 

 
Form, fit, and function data means data relating to items, components, or 
processes that are sufficient to enable physical and functional interchangeability, 
and data identifying source, size, configuration, mating and attachment 
characteristics, functional characteristics, and performance requirements. For 
computer software it means data identifying source, functional characteristics, and 
performance requirements but specifically excludes the source code, algorithms, 
processes, formulas, and flow charts of the software. 

 
Limited rights means the rights of the Government in limited rights data as 
set forth in the Limited Rights Notice of paragraph (g)(3) if included in this 
clause. 

 
Limited rights data means data, other than computer software, that embody trade 
secrets or are commercial or financial and confidential or privileged, to the 
extent that such data pertain to items, components, or processes developed at 
private expense, including minor modifications. 

 
Restricted computer software means computer software developed at private 
expense and that is a trade secret, is commercial or financial and confidential or 
privileged, or is copyrighted computer software, including minor modifications 
of the computer software. 

 
Restricted rights, as used in this clause, means the rights of the Government in 
restricted computer software, as set forth in a Restricted Rights Notice of 
paragraph (g) if included in this clause, or as otherwise may be provided in a 
collateral agreement incorporated in and made part of this contract, including 
minor modifications of such computer software. 

 
Technical data means recorded information (regardless of the form or 
method of the recording) of a scientific or technical nature (including 
computer databases and computer 

software documentation). This term does not include computer software or 
financial, administrative, cost or pricing, or management data or other 
information incidental to contract administration. The term includes recorded 
information of a scientific or technical nature that is included in computer 
databases (See 41 U.S.C. 116). 

 
Unlimited rights means the rights of the Government to use, disclose, reproduce, 
prepare derivative works, distribute copies to the public, and perform publicly 
and display publicly, in any manner and for any purpose, and to have or permit 
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others to do so. 
 

(b) Allocation of rights. (1) Except as provided in paragraph (c) of this clause, the 
Government shall have unlimited rights in— 

 
(i) Data first produced in the performance of this contract; 

 
(ii) Form, fit, and function data delivered under this contract; 

 
(iii) Data delivered under this contract (except for restricted computer 

software) that constitute manuals or instructional and training material 
for installation, operation, or routine maintenance and repair of items, 
components, or processes delivered or furnished for use under this 
contract; and 

 
(iv) All other data delivered under this contract unless provided otherwise for 

limited rights data or restricted computer software in accordance with 
paragraph (g) of this clause. 

 
(2) The Contractor shall have the right to— 

 
(i) Assert copyright in data first produced in the performance of this contract 

to the extent provided in paragraph (c)(1) of this clause; 
 

(ii) Use, release to others, reproduce, distribute, or publish any data first 
produced or specifically used by the Contractor in the performance of this 
contract, unless provided otherwise in paragraph (d) of this clause; 

 
(iii) Substantiate the use of, add, or correct limited rights, restricted rights, or 

copyright notices and to take other appropriate action, in accordance with 
paragraphs (e) and (f) of this clause; and 

 
(iv) Protect from unauthorized disclosure and use those data that are limited 

rights data or restricted computer software to the extent provided in 
paragraph (g) of this clause. 

 
(c) Copyright— (1) Data first produced in the performance of this contract. (i) 

Unless provided otherwise in paragraph (d) of this clause, the Contractor may, 
without prior approval of the Contracting Officer, assert copyright in scientific 
and technical articles based on or containing data first produced in the 
performance of this contract and published in academic, technical or professional 
journals, symposia proceedings, or similar works. The prior, express written 

permission of the Contracting Officer is required to assert copyright in all 
other data first produced in the performance of this contract. 

 
(ii) When authorized to assert copyright to the data, the Contractor shall 
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affix the applicable copyright notices of 17 U.S.C. 401 or 402, and 
an acknowledgment of Government sponsorship (including contract 
number). 

 
(iii) For data other than computer software, the Contractor grants to the 

Government, and others acting on its behalf, a paid-up, nonexclusive, 
irrevocable, worldwide license in such copyrighted data to reproduce, 
prepare derivative works, distribute copies to the public, and perform 
publicly and display publicly by or on behalf of the Government. For 
computer software, the Contractor grants to the Government, and others 
acting on its behalf, a paid-up, nonexclusive, irrevocable, worldwide 
license in such copyrighted computer software to reproduce, prepare 
derivative works, and perform publicly and display publicly (but not to 
distribute copies to the public) by or on behalf of the Government. 

 
(iv) The contractor shall mark each scientific and technical article based on or 

containing data first produced in the performance of this contract and 
submitted for publication in academic, technical or professional journals, 
symposia proceedings or similar works with a notice, similar in all 
material respects to the following, on the cover or first page of the article, 
reflecting the Government’s non-exclusive worldwide license in the 
copyright. 

 
GOVERNMENT RIGHTS NOTICE 

 
This work was authored by employees of [insert the name of the 
Contractor] under Contract No. [insert contract number] with the National 
Aeronautics and Space Administration. The United States Government 
retains and the publisher, by accepting the article for publication, 
acknowledges that the United States Government retains a non-exclusive, 
paid-up, irrevocable, worldwide license to reproduce, prepare derivative 
works, distribute copies to the public, and perform publicly and display 
publicly, or allow others to do so, for United States Government purposes. 
All other rights are reserved by the copyright owner. 

 
(End of Notice) 

 
(2) Data not first produced in the performance of this contract. The Contractor 

shall not, without the prior written permission of the Contracting Officer, 
incorporate in data delivered under this contract any data not first produced in 
the performance of this contract unless the Contractor— 

 
(i) Identifies the data; and 

 
(ii) Grants to the Government, or acquires on its behalf, a license of the same 

scope as set forth in paragraph (c)(1) of this clause or, if such data are 
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restricted computer software, 

the Government shall acquire a copyright license as set forth in paragraph 
(g)(4) of this clause (if included in this contract) or as otherwise provided 
in a collateral agreement incorporated in or made part of this contract. 

 
(3) Removal of copyright notices. The Government will not remove any 

authorized copyright notices placed on data pursuant to this paragraph (c), 
and will include such notices on all reproductions of the data. 

 
(d) Release, publication, and use of data. The Contractor shall have the right to 

use, release to others, reproduce, distribute, or publish any data first produced 
or specifically used by the Contractor in the performance of this contract, 
except— 

 
(1) As prohibited by Federal law or regulation (e.g., export control or national 

security laws or regulations); 
 

(2) As expressly set forth in this contract; or 
 

(3) If the Contractor receives or is given access to data necessary for the 
performance of this contract that contain restrictive markings, the Contractor 
shall treat the data in accordance with such markings unless specifically 
authorized otherwise in writing by the Contracting Officer. 

 
(4)(i) The Contractor agrees not to assert claim to copyright, publish or release to 

others any computer software first produced in the performance of this 
contract unless the Contracting Officer authorizes through a contract 
modification. 

 
(ii) The prohibition on “release to others”, as set forth in (d)(4)(i), does not 

prohibit release to another Federal Agency for its use or its contractors’ use, 
as long as any such release is consistent with any restrictive markings on 
the software. Any restrictive markings on the software shall take 
precedence over the aforementioned release. Any release to a Federal 
Agency shall limit use to the Federal Agency or its contractors for 
Government purposes only. Any other release shall require the Contracting 
Officer’s prior written permission. 

 
(iii) If the Government desires to obtain copyright in computer software first 

produced in the performance of this contract and permission has not been 
granted as set forth in paragraph (d)(4)(i) of this clause, the Contracting 
Officer may direct the contractor to assert, or authorize the assertion of, a 
claim to copyright in such data and to assign, or obtain the assignment of, 
such copyright to the Government or its designated assignee. 

 
(e) Unauthorized marking of data. (1) Notwithstanding any other provisions of this 
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contract concerning inspection or acceptance, if any data delivered under this 
contract are marked with the notices specified in paragraph (g)(3) or (g) (4) if 
included in this clause, and use of the notices is not authorized by this clause, or 
if the data bears any other restrictive or limiting markings not authorized by this 
contract, the Contracting Officer may at any time either return 

the data to the Contractor, or cancel or ignore the markings. However, pursuant 
to 41 U.S.C. 4703, the following procedures shall apply prior to canceling or 
ignoring the markings. 

 
(i) The Contracting Officer will make written inquiry to the Contractor 

affording the Contractor 60 days from receipt of the inquiry to 
provide written justification to substantiate the propriety of the 
markings; 

 
(ii) If the Contractor fails to respond or fails to provide written justification to 

substantiate the propriety of the markings within the 60-day period (or a 
longer time approved in writing by the Contracting Officer for good cause 
shown), the Government shall have the right to cancel or ignore the 
markings at any time after said period and the data will no longer be made 
subject to any disclosure prohibitions. 

 
(iii) If the Contractor provides written justification to substantiate the 

propriety of the markings within the period set in paragraph (e)(1)(i) of this 
clause, the Contracting Officer will consider such written justification and 
determine whether or not the markings are to be cancelled or ignored. If the 
Contracting Officer determines that the markings are authorized, the 
Contractor will be so notified in writing. If the Contracting Officer 
determines, with concurrence of the head of the contracting activity, that 
the markings are not authorized, the Contracting Officer will furnish the 
Contractor a written determination, which determination will become the 
final agency decision regarding the appropriateness of the markings unless 
the Contractor files suit in a court of competent jurisdiction within 90 days 
of receipt of the Contracting Officer’s decision. The Government will 
continue to abide by the markings under this paragraph (e)(1)(iii) until final 
resolution of the matter either by the Contracting Officer’s determination 
becoming final (in which instance the Government will thereafter have the 
right to cancel or ignore the markings at any time and the data will no 
longer be made subject to any disclosure prohibitions), or by final 
disposition of the matter by court decision if suit is filed. 

 
(2) The time limits in the procedures set forth in paragraph (e)(1) of this clause 

may be modified in accordance with agency regulations implementing the 
Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a 
request thereunder. 

 
(3) Except to the extent the Government’s action occurs as the result of final 
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disposition of the matter by a court of competent jurisdiction, the Contractor is 
not precluded by paragraph 
(e) of the clause from bringing a claim, in accordance with the Disputes 
clause of this contract, that may arise as the result of the Government 
removing or ignoring authorized markings on data delivered under this 
contract. 

 
(f) Omitted or incorrect markings. (1) Data delivered to the Government without 

any restrictive markings shall be deemed to have been furnished with unlimited 
rights. The Government is not liable for the disclosure, use, or reproduction of 
such data. 

 
(2) If the unmarked data has not been disclosed without restriction outside the 

Government, the Contractor may request, within 6 months (or a longer time 
approved by the Contracting 

Officer in writing for good cause shown) after delivery of the data, permission 
to have authorized notices placed on the data at the Contractor’s expense. The 
Contracting Officer may agree to do so if the Contractor— 

 
(i) Identifies the data to which the omitted notice is to be applied; 

 
(ii) Demonstrates that the omission of the notice was inadvertent; 

 
(iii) Establishes that the proposed notice is authorized; and 

 
(iv) Acknowledges that the Government has no liability for the disclosure, 

use, or reproduction of any data made prior to the addition of the notice 
or resulting from the omission of the notice. 

 
(3) If data has been marked with an incorrect notice, the Contracting Officer may— 

 
(i) Permit correction of the notice at the Contractor’s expense if the 

Contractor identifies the data and demonstrates that the correct notice is 
authorized; or 

 
(ii) Correct any incorrect notices. 

 
(g) Protection of limited rights data and restricted computer software. (1) The 

Contractor may withhold from delivery qualifying limited rights data or 
restricted computer software that are not data identified in paragraphs (b)(1)(i), 
(ii), and (iii) of this clause. As a condition to this withholding, the Contractor 
shall— 

 
(i) Identify the data being withheld; and 

 
(ii) Furnish form, fit, and function data instead. 
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(2) Limited rights data that are formatted as a computer database for delivery 

to the Government shall be treated as limited rights data and not restricted 
computer software. 

 
(3) [Reserved] 

 
(h) Subcontracting. The Contractor shall obtain from its subcontractors all data and 

rights therein necessary to fulfill the Contractor’s obligations to the Government 
under this contract. If a subcontractor refuses to accept terms affording the 
Government those rights, the Contractor shall promptly notify the Contracting 
Officer of the refusal and shall not proceed with the subcontract award without 
authorization in writing from the Contracting Officer. 

 
(i) Relationship to patents or other rights. Nothing contained in this clause shall 

imply a license to the Government under any patent or be construed as affecting 
the scope of any license or other right otherwise granted to the Government. 

 
(End of clause) 

 

 

1852.225-71 RESTRICTION ON FUNDING ACTIVITY WITH CHINA (FEB 
2012)(DEVIATION) 

 
(a) Definition - “China” or “Chinese-owned company” means the People’s 
Republic of China, any company owned by the People’s Republic of China or 
any company incorporated under the laws of the People’s Republic of China. 

 
(b) Public Laws 112-10, Section 1340(a) and 112-55, Section 539, restrict 
NASA from contracting to participate, collaborate, coordinate bilaterally 
in any way with China or a 

Chinese-owned company using funds appropriated on or after April 25, 2011. 
Contracts for commercial and non developmental items are exempted from the 
prohibition because they constitute purchase of goods or services that would not 
involve participation, collaboration, or coordination between the parties. 

 
(c) This contract may use restricted funding that was appropriated on or after 
April 25, 2011. The contractor shall not contract with China or Chinese-owned 
companies for any effort related to this contract except for acquisition of 
commercial and non-developmental items. If the contractor anticipates making 
an award to China or Chinese-owned companies, the contractor must contact the 
contracting officer to determine if funding on this contract can be used for that 
purpose. 

 



80JSC019D0009  

17 
 

(d) Subcontracts - The contractor shall include the substance of this clause in all 
subcontracts made hereunder. 

 
(End of clause) 

 


